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May18, 2015

Rep. Klint Kosto

Chairman

House Judiciary Committee
Room 521

House Office Building
Lansing, MI

Re Forfeiture Bills Hearing
Dear Representative Kosto,

Thank you for introducing the forfeiture reform bills currently being considered by the
Judiciary Committee. These are important modifications to the current forfeiture law and long
overdue. I’ve represented many claimants in forfeiture proceedings over the past 20 years and
believe the proposed bills are important, but initial steps, in changing the current forfeiture laws.

Attached please find the Institute for Justice report “Policing for Profit” which I"d like
included in the record of the Committee’s records for the forfeiture bills hearing.

The report is a comprehensive study of civil asset forfeiture in the United States and
should be studied by the Judiciary Committee as it considers the bills pending before your
Committee.

I’ll be speaking in favor of the forfeiture bills being considered by you. Again thank you
for your attention to these matters.

Singerely,
i)
Dennis M Hdyes

Enc: 30
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Part I: Policing for Profit

By Willlams, Holcomb and Kovandzic

What is Civil Asset Forfeiture?

In everyday language, if something Is “forfeited,” It means that an owner voluntarily relinquishes the property. In legal
forfeiture actions, however, “forfeited” property has been taken by the government without compensation, not voluntarily
given up.[17]

Federal and most state laws allow both civil and criminal asset forfeitures. In civil asset forfelture, action is taken agalnst
a person’s property or assets, not against an individual. A person’s property is the target of the legal proceeding, and the
owner Is secondary. The owner does not have to be arrested or convicted of a crime to have his property taken., By
contrast, criminal forfeltures occur agalnst a person after conviction for an underlying criminal offense.

Critics charge that law enforcement officers prefer civil forfeiture because it affords property owners fewer protections than
criminal proceedings, thus making it easier to selze assets, and Indeed, one prominent prosecutor has admitted that
criminal forfelture Is “a much more /imited too! of law enforcement than Is civil forfeiture.”[18]

In the forfelture context, a “seizure” Is when an offlcer of the law takes possession of an individual's property. This is
typically the first step In the asset forfelture process. For the police to seize an individual’s property, most jurisdictions
require that the officer merely have “probable cause” to believe the property is subject to forfeiture. The laws In some
jurisdictions, however, have additional requirements before real property, such as a home, can be seized.

What happens after a selzure depends on the jurisdiction, the type of property selzed and the type of forfelture that is
being sought. In some cases, the police may simply declare a property forfelted—permanently taken from Its
owner—without judiclal Involvement. Prosecutors or district attorneys may also Initiate forfeiture proceedings in court. A
judge will then determine If the assets are to be forfeited; If forfelted, ownership of the assets Is transferred to the
government.

As this report detalls, state and federal law then dictates what can be done with the property or, if sold, its proceeds.
Federal law and laws in most states allow 50 percent or more of the property or proceeds to go to law enforcement
agencles. This includes cash, cars, cell phones and homes that can be kept for official use. Some states dictate that
forfelture proceeds or a percentage of them fund drug education and rehabilitation programs or the general fund of the
city, county or state.[19]

Incentives for Abuse of Civil Asset Forfeiture

Supporters of civil asset forfelture, Including law enforcement officers and prosecutors, argue that it Is an essential tool for
fighting crime, both by reducing the profitability of crimes and by removing the assets required for certain criminal activity.
[20] Forfeiture Is especially important, proponents claim, for reducing the rewards of financially motivated crimes such as
drug trafficking and sales, gambling and vice, and organized crime.[21}

Proponents also argue that asset forfelture protects the public’s interest and promotes the soclal good by compensating
Individual victims, funding victim compensation funds, and, where allowed by law, funding schools, drug treatment and
drug education programs.[22] Finally, proponents argue that civil asset forfeiture makes additional funds avallable for
important law enforcement activities.[23]

However, critics charge that the lure of potential financial rewards affects law enforcement activities and priorities. The
combination of tremendous financial incentives and limited protections for property owners creates a situation ripe for
abuse.

Profit Motive

Law enforcement agencles face tremendous financtal incentives to “police for profit.”[24] Table 1[25] shows the
percentage of forfelture proceeds that may be used for law enforcement purposes in all 50 states.[26] Only elght states
bar the use of state forfelture proceeds by law enforcement. In the other 42 states, at least 50 percent goes to law
enforcement, and In 26 states, it is 100 percent.[27] This provides opportunitles for self-generating substantial agency
resources.

Criminologists, economists and legal scholars who have studled forfeiture behavior have found evidence indicating that
police departments are taking advantage of lenient forfeiture statutes to “pad their budgets.”[28] Financial incentives may
be particularly powerful for state and local law enforcement agencies that have limited resources and are susceptible to
changes In budget allocations.[29] According to a 2008 investigative serles on National Public Radio, some Texas sheriffs’
departments rely on forfeited money for up to one-third of thelr budgets.[30]
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* in Albany, N.Y., over $16,000 for food, gifts and entertalnment for the police department.[31]

A sheriff In Georgia has even been the subject of a grand jury investigation for alleged misuse of forfeited assets (see also
"Extravagance with Forfelture Funds in Camden County, Ga.” on p. 19). In this particular county,

$3,000,000 was used to build a sheriff's substation;

vehicies were purchased not only for the department but also for other county departments and nelghboring law
enforcement agencies;

$250,000 was donated to the sherlff’s alma mater for a scholarship.[32]

FBI agent and researcher Gregory Vecchi and criminal justice professor Robert Sigler note, “{W]hat Is evident from thelir
behavior is that federal, state, and local governments use assets forfeiture to generate revenue, despite their claims
otherwise.”[33] For example, the U.S. Attorney General stated in 1990, “We must significantly increase forfeiture
production to reach our budget target. Fallure to achleve the $470 million projection would expose the Department’s
forfelture program to criticism and undermine confldence in our budget predictions. Every effort must be made to Increase
forfeiture income In the three remalning months of fiscal year 1990."[34]

More recently, AssetRecoveryWatch.com, a forfeiture training and advocacy organization, cited a senior U.S. Justice
Department officlal who, speaking at a conference in July 2009, “urged prosecutors and law enforcement officials to selze
and forfeit more lll-gotten gains."[35] AssetRecoveryWatch.com (marketing slogan: “Is that house (or car, or boat) worth
selzing? Our experts help you decide”) is part of a cottage industry of for-profit and non-profit organizations that has
developed to assist government officlals in seizing and forfeiting assets.[36]

Criminologist John Worrall surveyed 770 police managers and executives and found that almost 40 percent of respondents
agreed or strongly agreed with the statement that civll forfelture Is "necessary as a budget supplement” (emphasis
added).[37]

And criminal justice professor Mitchell Miller and Lance Selva found that police supervisors were keenly aware of the
financlal benefit of engaging in forfeiture activities and frequently made operational declsions to maximize percelved
financial rewards.[38) They report observing “many such cases in which the operational goal was profit rather than the
incarceration of drug offenders. The pursuit of profit clearly influenced policies on case selection.”[39]

An example of how law enforcement maintains Its “addiction” to forfeiture funds Iis the practice of “reverse stings,” In
which police pose as drug sellers rather than buyers.[40] Forfeiture advocates’ claims of “preventing crime and putting
major offenders away” are inconsistent with practices such as reverse stings because they target relatively low-level, non-
trafficking drug offenders who are subject to less severe criminal penalties than those arrested for drug sales and do not
affect drug supply. Instead, law enforcement targets buyers rather than sellers because buyers tend to have more cash
on hand subject to forfeiture.[41]

Indeed, evidence indicates that a significant percentage of state and local forfelture actions are initiated against suspected
low- to moderate-level offenders, especially low-level drug offenders, rather than the high-level targets that forfeiture
advocates claim to be aiming for.[42]

Prosecutors also benefit from asset forfelture. Assistant U.S. Attorney Cralg Gaumer calis asset forfelture “a prosecutor’s
secret weapon.”[43] The National District Attorneys Association has promulgated several policy statements and guidelines
regarding asset forfeiture, recommending its use.[44] Perhaps not surprisingly, there is evidence that prosecutorial
discretion has been Inappropriately Influenced by the presence of asset forfelture options.[45]

Current and former justice officials have acknowledged the powerful incentives of financial rewards from forfelture.[46] In
the NPR series, the police chlef of a small town In Texas made it clear that the retentlon of forfelted assets Is a very
attractive consideration:

Law enforcement has become a business, and where best to hit these narcotics organizations other than in the
pocketbook ... and then to be able to turn around and use those same assets to benefit our department, that’s a win-win
situation as far as we're concerned.[47]

Perhaps the clearest evidence of the importance that law enforcement places on generating revenues through forfelture is
the political pressure the law enforcement lobby has exerted to prevent reforms to asset forfeiture laws at the state and
federal level.[48] As law professors Eric Blumenson and Eva Nilsen and others have documented, lobbying by law
enforcement has resulted in considerable revisions and modifications beneficial to law enforcement to forfeiture reform
efforts.[49]

One egreglous example is law enforcement’s lobbying efforts against amendments to federal asset forfeiture laws that
would have required that state proceeds from equitable sharing with the federal government be subject to state
law—meaning that if state law demands that 50 percent of proceeds go to drug treatment or the general fund, the same
would apply to equitable sharing payments.[50] The amendments were repealed before they became effective.[51]

An Unlevel Playing Field for Property Owners

The profit motive In civil asset forfeiture laws provides a critical incentive for abuse. By contrast, property owners’ ability
to reclaim seized property is a check on forfeiture power. The better legal procedures protect this abllity, the more difficult
it is for law enforcement to forfeit property. This report examines two key factors that determine how easlly property
owners can defend their interests In clvil asset forfelture proceedings: the standard of proof required to demonstrate that
the property should be forfeited and the strength of an “Innocent owner” defense.[52]

Standard of Proof

https://www.ij.org/part-i-policing-for-profit-2 5/18/2015
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The “standard of proof” means how much evidence the government must present at trial and how compelling that
evidence must be In order to successfully claim property through civil asset forfelture. The higher the standard of proof
set by state law, the harder forfeiture Is for the government and the more protectlon afforded property owners.

The highest standard is "beyond a reasonable
doubt,” commonly associated with convictions on
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homesteads.) In another of those states, North
Carolina, all forfeltures are criminal actions; civii
asset forfelture essentially does not exist in North
Carollna. Only Nebraska and Wisconsin require
beyond a reasonabie doubt for alt civil forfeiture.

“Probable cause” is the lowest standard used for

Pl : L = forfelture, and It is the standard for some

. . ek doe b e of 1o property In 14 states. Probable cause is the same

u‘x.hwﬁ!ﬂ‘ﬁﬁﬁm\ e o e R o e pests standard used to justify search warrants and the
arrest of suspected law violators and means
merely that the government has a reasonable

belief that a person has committed a crime. It is also the standard law enforcement must meet In most states for a

selzure of property—the first step in the forfelture process.

As Table 2 shows, 27 states employ a “preponderance of the evidence” standard for forfeiture of some property, and so
does the federal government, making it the most common standard. It Is considered higher than mere probable cause and
generally equates to the idea that it Is more likely than not that the property is related to criminal conduct and thus
subject to forfelture. Finally, 13 states use a "clear and convincing” standard for some property. It poses a greater
challenge for government to prove Its case than probable cause or preponderance, but less than reasonable doubt.

In short, In the vast majority of states and at the federal level, the standard of proof required to forfelt an individual’s
property Is lower than the standard required to prove that the Individual was gullty of the criminal activity that supposedly
justified the forfeiture In the first place. Given this situation, it is not surprising that upwards of 80 percent of forfeitures
occur absent a prosecution.[53]

Burden on Innocent Owners

Not only are most civil forfeitures subject to a standard of proof lower than that required for criminal guilt, but in most
states, property owners are effectively gullty until proven innocent.

In 1996, the U.S. Supreme Court held in Bennis v. Michigan[54] that property owners do not have a constitutional right to
an “innocent owner” defense In civil forfelture actions. In Bennis, a wife’s car was used without her knowledge by her
husband to secure the services of a prostitute. The husband was arrested and the car seized. Under Michigan law,
vehicles used for such purposes were subject to seizure and forfelture. Furthermore, Michigan law did not provide for a
defense based on an owner's lack of knowledge about the use of the vehicle for lllegal purposes—in other words, that the
owner Is Innocent, and therefore the property should not be forfelted. The wife appealed the forfeiture of the vehicle, and
the U.S. Supreme Court ruled against her.

The critical public and political reactfon to this ruling, as well as media reports of questionable forfelture activities, led to
the inclusion of an innocent owner defense In the 2000 Civil Asset Forfeiture Reform Act (CAFRA) that now applies to all
federal forfeiture actions. In addition, all remaining states that previously did not have an innocent owner defense,
including Michigan, eventually passed legislation barring the forfeiture of property belonging to an innocent owner.

However, in most states and at the federal level, the burden is on the owner to establish her innocence, which would then
exempt the property from forfelture. This is the exact opposite of the dictum “Innocent until proven gulity” that applies In
criminal cases.

As Table 3 shows, only In six states does the government bear the burden of establishing that an owner Is not innocent for
forfeiture of all kinds of property. In another six states, the burden depends on the property In question. Typically, In
these states, the burden is on the government for real property, especlally primary residences, while It Is on the owner for
other property such as cash. In 38 states, the burden Is on the owner to establish his innocence,

Federal Equitable Sharing

Despite legal environments in most states that favor law enforcement over property owners In forfelture proceedings, state
and local agencies often—and Iincreasingly—turn to a lesser known asset forfeiture practice called “equitable sharing.”

The Comprehensive Crime Control Act of 1984 allows state and local law enforcement agencies to transfer assets they
seize to federal law enforcement agencies. Federal law enforcement officials can take possession of this property and
inittate federal forfeiture actions as long as the “conduct glving rise to the seizure is in violation of federal law and where
federal law provides for forfelture."[55]
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“Joint Investigative” forfeitures are the result of

investigative activities involving the cooperation of
federal and state or local law enforcement agencles. These are particularly common with drug and gang task forces
Involving federal, state and local law enforcement agencles. The percentage of funds shared with state and local agencies
depends on their role and effort in a particular seizure.
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"Adoptive forfeitures” occur when state and local agencies seize assets as the result of their investigation of state crimes.
If the original crime Is also a federal crime, the property Is forfeltable under federal law. State and local agencies may
then transfer seized property to federal law enforcement agencles, which can elect to “adopt” this property for federal
forfeiture proceedings. State and local agencies receive 80 percent of the assets obtained from adoptive forfeltures, and
the federal government retains the remalning 20 percent to offset costs assoclated with federal fund operations.

The rationale for joint forfeitures is that the federal government can serve as the sole processor of potentiaily complicated
seizure and forfelture activitles. Furthermore, for geographic areas that may involve a multi-state task force, the federal

forfeiture laws can avoid conflicts between statutes affecting different state and local agencles, creating a more equitable

return on agency participation.

Adoptlve forfeltures are more controversial and have been the subject of considerable scholarly criticism.[57] Government
officials[58] and proponents of adoptive forfeitures[59] frequently cite improved Inter-agency coordination and
cooperation, more efficlent forfeiture processing and tougher federal criminal penalties for many crimes (especially drug
crimes).

Critlcs note that these are rather superficial rationales.[60] The most reasonable explanation is that It Is In the financial
Interests of many state and local agencies to process forfeltures through the federal government rather than to use their
own existing state legal framework.

There are several reasons why state and local agencles would elect to use equitable sharing. First, when state and local
agencies transfer selzed property to the federal government for forfeiture, that property Is subject to the federal
government standard—preponderance of the evidence—not the state standard, even If state law Is more restrictive. Thus,
it Is easler for the federal government to prevall In forfeiture actions than some states.

Second, in those states where law enforcement does not recelve all of the proceeds from clivil forfeiture, state law typically
mandates that the proceeds be distributed to specific non-law enforcement purposes, such as education or general fund
expenditures. However, state and local agencles can enter Into agreements with federal agencies to coordinate and
enhance forfelture activities, and the funds obtained are generally exempt from these restrictions.

Furthermore, the federal government requires that any funds distributed through equitable sharing arrangements be used
solely to fund law enforcement activities, even for agencles In states where law enforcement recelves none of the proceeds
from state forfeltures.[61] The federal government wiil discontinue equitable sharing agreements with an agency if It Is
discovered that funds are being used for non-law enforcement purposes—even If state law requires such use,

Moreover, In an effort to encourage the creation of Independent task forces designed to target particular crimes such as
drug sales and trafficking, equitable sharing payments may be used to pay the salary of officer positions created to replace
officers assigned full-time to task forces—even in states that prohibit using forfeiture funds to pay officer salarles.[62]

In these ways, the federal government’s asset forfeiture program helps state and local agencies avold restrictions in state
law that Increase the effort necessary to forfeit funds or diminish the Incentives for such activities in the first place.[63]

It Is difficult to ignore the substantial difference In the return on Investment for many law enforcement agencles to engage
Iin equitable sharing activities compared with state forfeiture actions. Vecchi and Sigler claim that the direct payment of
forfeiture funds by the federal government to federal, state and local agencles represents “a virtual cash cow” for these
agencles.[64]

Even advocates of forfeiture activities acknowledge the circumvention of state forfeiture laws that equitable sharing
enables. For example, Californla prosecutor Dee R. Edgeworth notes that while some states have homestead exemptions
that preclude the forfelture of real property that qualifies as a homestead, a state homestead exemption is not a defense
to a federal real property forfeiture case because the federal supremacy clause preempts the state exemption..., Therefore,
in jurisdictions with state homestead exemptions, law enforcement will use the federal forfeiture system for any real
property that may be exempted under state law.[65]

Edgeworth cites the U.S. Department of Justice policy manual for asset forfelture as discouraging adoptive forfeitures
simply to avold more burdensome state laws.[66] The actual language in the policy manual, however, seemingly
encourages such actions. According to the “Request for Adoption of State or Local Selzures” form,

As a general rule, If a state or local agency has seized property as part of ongolng state criminal investigation, and if the
criminal defendants are belng prosecuted in state court, the forfeiture action should also be pursued in state court.
However, certain circumstances may make federal forfeiture appropriate. These clrcumstances include, but are not limited
to, the following: (1) state /aws or procedures are inadequate or forfeiture experience Is lacking in the state system with
the result that a state forfeiture action may be unfeasible or unsuccessful (emphasls added).[67]

The emphasized passage indicates that adoptive forfeitures are acceptable in cases in which state and local law
enforcement Is uncertain they would prevall under state law. The language also suggests that federal adoptive forfeitures
could be pursued even If the owner is being prosecuted In state court. Because the state would have to meet a beyond a
reasonable doubt standard in criminal court, the only rationales for adoptive forfeiture In such cases would seem to be
concerns about insufficient evidence to convict or, In the event the state prevalls, the fact that existing state law allocates
less than the 80 percent proceeds granted under federal law. It Is unclear how this language supposedly reduces attempts
to circumvent state laws.[68]

In one of the few empirical analyses of asset forfeiture to date, criminologists John Worrall and Tomislav Kovandzic found
that law enforcement agencles In states where at least a portion of forfeiture proceeds must be used for non-law
enforcement purposes had significantly higher levels of equitable sharing payments than agencies in states where law
enforcement could keep all proceeds.[69] The resuits suggest that law enforcement agencies in states that require law
enforcement to share forfeiture proceeds are more likely to engage in equitable sharing in order to avoid state restrictions.

This Is consistent with investigative reports such as the 2008 NPR serles[70) and scholarly research{71] that highlight law
enforcement efforts to maximize revenue through eguitable sharing. For example, following the passage of a Missouri law
requiring all forfeiture proceeds to be deposited in the state education fund, law enforcement agencies took specific steps
to circumvent this law by Increasing the use of equitable sharing.[72] This is also consistent with the findings of our own
original analysis of equitable sharing data.

Forfeiture critics argue that the self-funding nature of asset forfeiture, especially equitable sharing proceeds that are not
subject to restrictions of state law, poses real danger to the public’s abllity to oversee government resources, as state
leglslatures have less power to set law enforcement budgets.[73] Many departments collect more in forfeiture revenues
than their yearly operating budget, but they see no accompanying reductions because state laws frequently prohibit
reducing law enforcement budgets as a result of new forfelture revenues.[74]

The Extent and Nature of Asset Forfeiture in the United States
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Data Sources

To measure the extent of asset forfelture use, we relied on three sources of data. Alone, none provide a complete picture
of asset forfeiture in the United States, but together they paint a clearer portrait. Although they all have limitations, these
sources represent the best-avalilable data on asset forfelture. Part II of this report provides the same data for each state.

All of these data sources include both civil and criminal forfeltures—none report them separately—though given that 80
percent of federal forfeitures occur absent prosecution, it is likely that the vast majority are civil asset forfeltures.

* Freedom of Information Requests-Laws in 29 states clearly required data on asset forfeiture use to be
collected. The Institute for Justice spent two years submitting officlal freedom of information requests to those
states. Only 19 states provided reliably useful informatlon, and as shown in Part 1I, the extent of informatlon and
level of detail varles widely. Two states responded with unusable data, and eight simply failed to respond. Thus, in
most states, we know very little about the use of asset forfeiture. It is Important to note that some states may
have Included equltable sharing proceeds, as well as proceeds from state-law forfeitures, in their reports. So these
data may overlap with reported equitable sharing recelpts.

LEMAS-The Law Enforcement Management and Administrative Statistics (LEMAS) survey of law enforcement
agencles nationwlide Is conducted every three to four years by the Census Bureau on behalf of the Bureau of Justice
Statistics at the U.S. Department of Justice.[75] One question on the survey asks agencies to report the total
amount of forfeiture proceeds received during the previous calendar year as the result of participation in a drug
asset forfelture program.[76] Thus, LEMAS forfeiture totais are based exclusively on forfeitures associated with
drug offenses and likely only include funds received by law enforcement (excluding assets distributed to other non-
agency funds), thereby undercounting the total amount of forfeltures.[77] LEMAS data likely include, at least for
some agencies, both proceeds of forfeitures conducted under state law and those conducted via equitable sharing.

Federal Asset Forfeiture Fund Reports-Several federal documents report annual information on the operation of
the federal Department of Justice’s Assets Forfeiture Fund (AFF) and the Treasury Forfeiture Fund (TFF) of the U.S.
Department of the Treasury. Federal forfeiture funds are the depository for all federally forfeited assets—regardless
of whether they were initially selzed by state and local agents and then accepted for federal equitable sharing or the
excluslve result of federal agents. The sums of assets In these funds thus represent a wide-reaching picture of
asset forfeiture in the United States.[78]

Findings

Overall, these data begin to show that state and local agencles, as well as the federal government, use asset forfelture
extenslvely—often to the tune of tens of millions of doliars each year. As Table 4 shows, in just nine states, forfelted
currency totaled more than $70 million In just a two-year period, from 2001 to 2002. This Is the two-year period for which
the most states reported, in response to freedom of Information requests, the total amount of currency forfelted by law
enforcement. These do not Include the additional proceeds from the sale of property and vehicles, so the extent of
. X L forfelture Is underrepresented by this number.
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vehicles would still provide considerable proceeds.

Takle 5 Nasrbey ond Vlue of Wekicdes Fuagisted ks Fioe Forfeiture also appears
extensive looking at LEMAS
data, with more than $1
billion in combined
forfeiture proceeds
reported for 2000 and
2003, the most recent
years avallable. In 2000,
LEMAS surveyed 2,985
agencles and reported a
total of $669,703,443 in
forfeiture proceeds. In

b ET 3,141,897 2003, the 2,859 agencies
1958 418 102,658 surveyed reported
199 0 _ﬁE $536,944,811 In proceeds.
;;; %_ [79] However, as noted
@ SA38 131 earller, it Is likely that
prEy T LEMAS undercounts the

true extent of forfelture
use, both because it only
addresses drug forfeltures
and because it only asks
for proceeds returned to
law enforcement agencies.

 slsfeluly sl

20

]
0 1t Is also not clear, because
2003 the survey question does
] not ask, whether these
_L?,“?’ data cover currency only or
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other assets selzed, such
as cars, homes and boats.

£
; b

200
“oom 514 NA Federal reports also
00 E7] Na Indicate widespread—and
200 83 NA growlng—use of asset
—ﬁ m :’: forfeiture by federal agents
0% & A and through equitable
07 ] NA sharing. As Table 6 shows,
008 538 NA from 2006 to 2008,
Totnls 331 NA currency deposlts alone to
the Department of Justice’s
L] A $430040 Assets Forfelture Fund
x ’;2 m—-«—'-l—:;-— (AFF) exceeded $1 blilion
e NA 579 each year, with tens or
2008 NA smaaw | even hundreds of milllons
2000 NA $460,455 more in property
L NA $468290 forfeltures. Annual
T NA | w3 | fipancial statements

indicate that these years
had a few exceptlonally high-value forfeitures (a single case of $337 million, three fraud cases totaling $842 million, and
$443 million from five major cases); however, even after deducting the assets from these exceptional cases, deposits for
these years are higher than In previous years.

Moreover, in 2008, for the first time In Its history, the AFF held more than $1 billion In funds avallable for law enforcement
activities. These are net assets (or “net position” In Department of Justice language)[80]—forfelture proceeds avallable to
law enforcement after debts owed by the Fund are pald. These debts Include payments to third parties, equitable sharing
payments, asset management expenses, speclal contracts associated with Fund operation and funds supporting joint law
enforcement operations. In short, this Is money that federal law enforcement can use.

Tie 6 Dupasitsdo Diptsboio of Jsfies Aecels Pufidure Find, 2001 14 2000

Cash 2nd Cash Bquivienss | Forfeltunes of Propeny Touls
FY 21 $357,900,000 $18.900.000 S48 0L 0X)
FY 2002 $355,500,000 $64,000,000 $423,500 00
FY' 2008 $§413,200,000 $72,100,000 $486.000,000
FY 204 $444,500000 94500000 $543,100,000
FV 205 £514,900.000 SH0,600,000 §595.500,000
FY 2006 $1,009,300,000 $115,700,000 $1,12490000
Fy 2007 $1,409 00000 $106,730,000 $151 57000001
FY 2008 $1,20,600000 $63,400,000 $1,286300000
Totls $5,731,600,000 $450,000,000 $6.381 500000
Avemges §716,450,00 §81,250,000 §797.700,00

Table 7 reports the growth of net assets in both the AFF and the TFF in fiscal years 2000 to 2008. Although the AFF has
considerably more revenues, the TFF has also increased substantlally, with more than $400 milllon in net assets in 2008
alone.

Consider that in 1986, the second year after the AFF was created and amendments to federal forfeiture law allowed law
enforcement agencies greater latitude to retain and spend forfeiture proceeds, the Fund received deposits of $93.7 million
from forfelted cash and the sale of forfelted property.[81] By 2008, the Fund held more than $1 billlon in net assets.

This $1 biliion In net assets would cover all or aimost all of the total justice system expenditures (including police, judicial
and corrections combined) in 2006 for Utah ($1.2 billion), New Mexico ($1.2 billion), Mississipp! ($1.1 billion), Kansas
($1.3 billion), Iowa ($1.2 billilon) or Arkansas ($1.2 billion).[82]

In addition, both the AFF and TFF may invest a portion of thelr assets in U.S. Treasury securities and retain the interest
Income for future operations. During fiscal years 2000 to 2008, the time period covered In Table 7, the range of
Investment income was $11.5 milllon to a staggering $111 million in 2007. Thus, considerable sums of money are
generated by the Investment of forfeiture assets, which are then used to strengthen the Department of Justice’s and
Treasury Department’s ability to forfeit more assets.

it ieesuy Rgdtere Fewh Ne 200010 2
Talle 7 Diptnets  Joshet et Tiety Pk Xt dusct, 200010 2008 Just as federal asset forfeiture funds have grown, so too have

equitable sharing payments from the AFF to state and local
AR Net dssen TWN?M l Tc:‘h agencles and task forces—essentially doubling from 2000 to
Y 2000 $334,500.00 NA NA 2008, from a little more than $200 million to $400 million, as
Py $52,800000 srsopo | sa0000 shown In Flgure 1. The nine-year total comes to more than
Fy 2002 S48 700 0 HDuopn | Sushauopu $2.4 blllion, and the amount of money that has returned to
FY 2008 = $705.60 state and local law enforcement has Increased significantly
v 2007 ;:':i: :: N::x I “mm over the past three years. There can be little doubt that a
4 considerable amount of the asset forfelture that occurs in the
FY 2005 448,000,000 3ss300000 | groas0000 United States Is the result of equitable sharing.
Y 2006 $651,100,%0 1336400080 $47,900.000 State freedom of information data also show an Increase In
FY 2007 $734.2000%0 $361.400000 | $1.005,600000 forfelture use, although there are yearly fluctuations. Table 8
FY 2008 $1,000,200000 26800000 $1.427 500,00 shows the growth of currency forfeitures in four states over

the six-year period of 2001 to 2006. (Only four states
provided these data for these years.) In particular, Texas
experienced tremendous increases after 2002. During this six-year period, law enforcement agencies In these four states
alone reported currency forfeltures of more than $226 million.

Pigwr Ry Sherg Hrements fo Sases fume By Drportes - Fratiee oLz ingfrove fiemd, 2950 30 3003 The growth in forfeitures also holds true for

—  vehicles, as shown in Table 5, The number of
vehicles forfeited In the larger states, Virginia and
/}'---._. Texas, Increased nearly threefold from 1996 to

2007 and from 2001 to 2007, respectively.[83]

/ | In short, the best avallable data on asset
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i ; ~— | forfelture in the United States indicates that its
/ use Is extensive at all levels of government and
/\ suggests that it Is growing. Contrast this finding
- ) z with rates of drug usage and arrest, the most
et common application of civil forfeiture laws. The
percentage of youths and adults who admit to use
of various illega! substances sharply declined in
the early 1980s and has remained relatively
stable since then,[84] while drug arrests have
continued to rise.[85] Thus, despite relatively
stable rates of drug usage, police have Increased
- . . arrests--and appear to be profiting considerably
FY000  FY20 EY20R  FYM IYI FYIO3 1Y PYIOT KN from those actlvities.

Avallable data also appear to contradict a key
argument from forfeiture advocates. Advocates continually highlight how forfeiture is used to pursue high-level targets
and major criminal organizations.[86] Table 9 suggests that, at least at the state level, this Is not necessarlily the case.
One-half of all Virginia currency forfeitures were for less than $614 to $1,288, depending on the year under examination.

Thus, rather than high-level targets and criminal

Totds & Camwey Fihitar in Fowt Sovcn 2901 19 2006 organizations, state and local law enforcement
. ; frequently seize and forfeit relatively small
Oldshoms | Toxss | Viginia | Washingron | Toeat Average amounts of currency that would more likely be
2001 RO | §UTSE0 | SO 05/ | SIMARIID | 45700 held by low-level offenders or ordinary
e | wsare | amisie | s | sioss | weansn | siomse Individuals.
3 ::::ﬁ SR ::::: :::; ’;:::: ::;‘:’:: Similarly, as shown In Table 5, the average value
= bt s Qi of vehicles forfelted appears to be low, typicaily
2008 BATRI2 | R0 | S0 | #1380 ST | semen less than $6,000. And given that this average
2008 nainse | i | ssamaer $956,406 73734 | stamas presumably Includes some expensive vehicles, it
Toul | $10806.M08 | $1359793%  S160I7TE | 5392480 | fmassssidz [ $5¢880000 Is likely that the median (which Is unavailable) Is
Averge | $S833718 | 12606000 | $5,280,563 SN0 BT | 9044098 considerably less than $6,000. Again, this

seemingly contradicts proponents’ claims[87] that
forfeltures target expensive “toys” (such as
vehicles) that criminals purchase with the proceeds from their “lll-gotten gains.”

Is Law Enforcement Policing for Profit?

Avallable data indicate that forfelture use Is widespread and growing—but are law enforcement agencies “policing for
profit™? Do laws that make forfeiture more rewarding and easler for law enforcement lead to greater use of forfeiture?

To find out, we tested the hypothesis that stricter state forfeiture laws, coupled with smaller allocations of proceeds to law
enforcement, lead to less use of forfelture under state law by examining federal equitable sharing data. Equitable sharing
provides a way for state and local law enforcement agencies to circumvent unfavorable state forfeiture procedures, so we
would expect to see greater use of equitable sharing In states where law enforcement keeps less and faces greater
procedural burdens.

This Is, In fact, precisely what we found. The results suggest, albeit Indirectly, that when state law makes forfelture less
rewarding and more difficult, state and local law enforcement agencles engage In less of it.

Ideally, we would also test the relationship between state forfelture laws and proceeds from forfeitures conducted under
state law. Unfortunately, because state record-keeping on forfeiture Is limited, there s no sufficlent source of data on

‘P 9 Feopseiy of Ouravuy Rypinnee Adtins, Aleisie )] Vinglais

Number forfatuses | Avooge valuo pos forfeituse l Modisa vailuo
Msing
195 [ $12,783 $253
2000 + 10208 M1
300] §9 9012 $i860
e [ a7l 2470
2008 L $0.738 5329
Maine Toul 33
Vingia 1
Vo 1.0% §237 SK?
state-law forfeitures for such an analysis. 157 Vini % T ey
194 131 $225) 5635
195 142 f20% | e
2000 1538 2302 saza
201 1595 217 | sais
2002 1648 $2073 8431
2008 2,160 2531 1 sus
2004 24% 170 | seen
005 (k] (373 1 $%00
2000 1550 $3329 $1.233
2007 1,680 $4,004 | sig
Va Tousd 19p34

One possibility is the data received through freedom of information requests. But these data represent less than half of
the states, span different years and cover different levels and types of law enforcement agencles from state to state. The
result Is that the sample Is simply too small, and the quality of the data too spotty, to be able to come to any solid
conclusions.

Another possibility is LEMAS data, which provide consistent coverage between states and include all states. However,
LEMAS does not distingulsh between state-level and equitable sharing receipts. Therefore, we cannot be certain whether
an analysis would measure the relationship between state forfelture laws and state forfelture proceeds, equitable sharing
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proceeds, or both. The rellability of any relationship we would find would be highly suspect.[881

Analysis

The analysis of equitable sharing and its relationshlip to state laws relled on a sample of 563 law enforcement agencles.
The measure of equitable sharing reflected payments of cash and sale proceeds returned to state and local law
enforcement agencies through the Department of Justice’s Asset Forfeiture Program. Because any one year may be
atypical and thus skew results, we averaged equitable sharing payments received by agencies for fiscal years 2000 to
2004. Finally, we divided this flve-year average by the size of the resident population served by the agency to arrive at a
per capita measure of equitable sharing payments.[89] The use of a per capita measure controis for population
differences and minimizes concerns that our results are dominated by larger agencies that can be expected to encounter
more drug-related activity simply because they serve a larger population.

Differences In equitable sharing payments were then compared to three measures of state forfelture laws:[90] the
standard of proof required; whether the innocent owner burden is on the owner, government, or whether it depends on
the property; and the profit motive (the percentage of forfeited assets agencies receive).[91]

We also controlled for various factors that could muddy the relationship between equitable sharing proceeds and state
laws: the number of full-time officers assigned to special or multi-agency drug enforcement units, the arrest rate (per
100,000 population) for drug manufacturing and seiling, the violent crime rate (per 100,000 population), law enforcement
agency type, whether the agency was primarily responsible for enforcing drug laws in their respective jurisdiction, and
reglon of the country. For a more detalled description of our methods, see Appendix A.

Results

The findings from the equitable sharing analysis are unequivocal: Agencles in states that limit the ablility to profit from
forfeiture proceeds receive significantly more equitable sharing proceeds. This suggests that law enforcement agencies are
circumventing restrictive state laws.

Results Indicate law enforcement agencies in generous forfelture states receive significantly lower equitable sharing
payments from the Department of Justice. For example, each 25 percentage polnt decrease In the state profit motive
(say, from 100 percent to 75 percent) boosts federal equitable sharing by $7,500 per year. This Is for a law enforcement
agency serving an average-sized popuiation of 300,000. Thus, as Table 10 shows, law enforcement agencles In states
with no profit motive will receive, on average, four times that amount—$30,000—compared to agencles in states where
100 percent of proceeds go to law enforcement.

i 10 Bustin B ¥ Pt fo Sk Sule Lt Put another way, 26 states permit law
enforcement to use all civil forfeiture proceeds.

Dolkar [nceatse Aveeaga If these states were to do away with the profit
(Avorago-sized Law Baforosmaant |  Potosntage I narcase motlve, they could expect law enforcement to
Ageosy) turn more to equitable sharing, with the average-
Profit Motive (100 porcent- $30,000° 25 pescont sized agency taking In $30,000 more In equitable
A o (eowcaic) sharing proceeds. The average-sized law
Innacent Ownor Burden (on e o enforcement agency recelves about $120,000 in
govomancny) (el equitable sharing payments already, so an
Studlard of Peoof pistce | SEOASOT (it presvanicd inesoeri vty W oexent additional $30,000 would represent a 25 percent
by ome lewel) ily) ! increase, on average.
 significan) 1. 10 fovet: * *mipnificant a1 01 tovel Similarly, results suggest that, In states where

Innocent owner statutes place a greater burden
on the state, agencies skirt this procedural safeguard by engaging in more equitable sharing, which relies on the less
burdensome federal standard for the government. Switching the burden of proof in Innocent owner defenses from the
property owner to the government Increases expected equitable sharing payments by $27,600 per year for an average-
sized agency, or an Increase of about 23 percent In equitable sharing receipts. By Itself, results on the standard of
proof alone were not statistically significant. However, the combination of placing the burden on the government to
establish a property owner’s guilt and raising the standard of proof leads to a statistically significant Increase In equitable
sharing payments. Specifically, In states where owners are presumed Iinnocent, ralsing the standard of proof one level
boosts equitable sharing recelpts by $16,860 per year for an average-sized agency, an increase of about 14 percent. The
effect of Increasing the standard of proof was not statistically significant In presumed guilty states.

Turning to the combination of innocent owner burden and profit motive, when the Innocent owner burden switches from
the owner to the government, we find that the effects of changes In the profit motive are even more pronounced.

If the owner Is presumed guilty and must prove his Innocence, as in 38 states for all property and another six for some
property, forfelture is easier for the government. In those states, as shown in Table 11, a 25 percent increase in the profit
motive under state law Is assoclated with a decrease in equitable sharing payments of about $9,750 per year for an
average-sized law enforcement agency. This Is a larger effect than we found when analyzing profit motive alone {a
decrease In equitable sharing payments of $7,500 for each 25 percent Increase in the profit motive). Raising the profit
motive In state law means that agencies will turn to equitable sharing less, even more so in presumed guilty states where

Filie 17 Liparn af Prfil Nollie in Prviawtd Cnilly owi Prasiceed Bamton? Sdci

Change in Equitable Sharing Payments
{Average-sizcd Law Enforcement Agency)
forfeiture Is already relatively easy under state law. comd

Presanmed Guihy Siatr Docreaced 39750 ‘:‘;:‘ﬂh] "Bwp::?:w palel bocaoey

Predumod lnnocent Sttes acresses, cogardiess of size of peofs mothie

= uiguificant al O Jevel PPrigimtioan 8001 hand

However, when the owner Is presumed Innocent and the state must prove guilt, as in only six states, law enforcement
agencles will participate more often in equitable sharing, no matter the percentage they are aliowed to keep Iin state
seizures. Thus, It appears that presumed innocent laws make state forfeiture procedures so onerous for law enforcement
that they more frequently turn to federal equitable sharing, regardless of the profit motive In state law.

In short, all of these results demonstrate that all three factors of state forfeiture law that we studied—profit motive,
innocent owner burden and standard of proof—Iimpact whether law enforcement agencles choose to pursue equitable
sharing. Moreover, when state laws make forfeiture more difficult and less rewarding, agencles are apt to turn to the
federal government’s easier and more generous forfeiture procedures.
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Importantly, all of these findings held true—-and indeed, became stronger—even after controlling for the variables noted
above, such as drug arrests and violent crime rates. Put another way, the number of drug arrests or violent crimes in an
area or the size or mission (drug-related or not) of a law enforcement agency does not “explain away” the effects of
hurdles to forfeiture In state law. Even comparing similar agencies in similar crime-rate areas, the agencles in states with
more restrictive and less generous state laws will use equitable sharing more.

In all, these results provide compelling evidence that law enforcement agencles respond to Iincentives in state
law—specifically by using equitable sharing more when that method of forfelture is more likely to turn a profit than state-
law procedures. This also suggests, though indirectly, that states that make forfeiture more difficult and less rewarding
see less forfelture under state law. Altogether, the results make clear that forfeiture laws that give law enforcement
agencles a share of forfelture proceeds create a dynamic of "policing for profit.”

[17] The U.S. Department of Justice defines forfefture as “the taking of property derlved from a crime, Invoived In a crime,
or that which makes a crime easler to commit or detect without compensating the owner,” aithough, as discussed in this
report, the degree of certainty required to demonstrate an association with criminal conduct varies and is a matter of some
controversy, United States Department of Justice. (2009). Guide to equitable sharing for state and local law enforcement
agencies. Washington, D.C., p. 8.

[18] Cassella, S. (2007). Overview of asset forfelture law in the United States. United States Attorneys’ Bulletin, 55, 8-21,
emphasis In original, p.14.

[19] Edgeworth, D, (2008). Asset forfeiture: Practice and procedure in state and federal courts. Chicago: American Bar
Association; Williams, M. (2002). Civil asset forfeiture: Where does the money go? Criminal Justice Review, 27, 321-329.

[20] The U.S. Department of Justice indicates that the primary mission of its Asset Forfelture Program Is “to prevent and
reduce crime by disrupting, damaging, and dismantling criminal organizations through the use of the forfeiture sanction.
This Is accomplished by means of depriving drug traffickers, racketeers, and other criminal syndicates of their ill-gotten
proceeds and Instrumentalities of their trade,” United States Department of lustice. (2008b). Asset forfeiture fund and
seized asset deposit fund annual financial statement: Fiscal Year 2007. Washington, DC, p. 3. Another forfelture
proponent maintains that asset forfeiture allows the government to be more effective In prosecuting major offenders and
removing their sources of income; Willlams, H. (2002a). Asset forfeiture: A law enforcement perspective. Springfield, IL:
Charles C. Thomas.

[21)] Cassella, 2007; Edgeworth, 2008; United States Department of Justice, 2008b. In recent years, the federal
government has prevalled In several major financial criminal cases that resulted In forfeltures totaling over $1 blllion (U.S
Department of Justice, 2008b). These funds were used to return millions of dollars to victims of these crimes. Despite
this, few would argue that asset forfeiture, especially the selzure activities of state and local law enforcement, has been
most commonly associated with government efforts in the war on drugs (Benson, B., Rasmussen, D., & Soliars, D. (1995).
Police bureaucracies, thelr incentives, and the war on drugs. Public Cholce, 83, 21-45; Blumenson, E. & Nilsen, E. (1998).
Policing for profit: The drug war’s hidden economic agenda. University of Chicago Law Review, 65, 35-114; Edgeworth,
2008; Hadaway, B. (2000). Executive privateers: A discussion on why the Civil Asset Forfelture Reform Act will not
significantly reform the practice of forfeiture. University of Miami Law Review, 55, 81-121). Since drug offenders are
easlly replaceable, just removing the offender without also removing the proceeds from their activities arguably does little
to stop the drug trade. The threat of losing property associated with criminal activity purportedly Increases the deterrent
value of enforcement and prosecutorial efforts (see Vecchl, G. & Sigler, R. (2001). Assets forfeiture: A study of policy and
its practice. Durham, NC: Carolina Academic Press). Cassella (2007) argues that, “Taking the criminals’ toys away... not
only ensures that the criminal enterprise Is deprived of its economic resources and makes funds avallable for restitution to
the victims, but it also sends a signal to the community that the benefits of a life of crime are fllusory and temporary at
best” (pp. 8-9).

[22] H. Wiillams, 2002; Cassella, 2007; Edgeworth, 2008.

[23] Edgeworth (2008) notes that law enforcement funds can be expended in six general areas: personnel costs (e.qg., for
community-oriented policing activities and overtime assoclated with drug enforcement activities), equipment, matching
federal grants such as to pay officer salaries assigned to task forces, informant fees, buy money for drug operations, and
other activities such as training, educational expenses, and drug education programs. The U.S. Department of Justice
(2009) identifles a number of permissible uses for equitably shared assets, Including operating costs associated with
criminal investigations, tralning, equipment, travel and transportation costs assoclated with law enforcement duties, and
accounting expenses assoctated with forfelture activities.

[24] Benson et al., 1995; Blumenson and Nilsen, 1998; Duffy, M. (2001). Note: A drug war funded with drug money: The
federal civil forfeiture statute and federalism. Suffolk University Law Review, 34, 511-540; Hadaway, 2000; Worrall, 2001;
Worrall, J. (2004). The Civil Asset Forfeiture Reform Act of 2000: A sheep in wolf’s clothing? Policing: An International
Journal of Police Strategles and Management, 27: 220-240,

[25] The method for distinguishing state asset forfeiture laws as reported in Tables 1-3 was based on the following
research strategy. First, the authors reviewed the civil forfelture asset statutes in each of the 50 states and coded each of
these measures based on lega!l distinctions similar to those reported In Sorens, 3., Muedini, F., & Ruger, W. (2008). State
and local public policies in 2006: A new database. State Politics and Policy Quarterly, 8, 309-326. Next, several sources
(most notably Edgeworth, 2008, Worrall, 2004, and Sorens et al., 2008) that reported simllar information were compared
for each measure for all states to minimize errors. Where conflicts arose between our determination and that of another
source, we Independently reviewed the existing state statutes and compared findings. There were very few differences
between our coding and that reported in other sources. The differences that did exist were typically the result of either
errors by previous researchers or their focus on a different aspect of forfeiture laws.

[26] For this table, any percentage of funds required to be allocated to prosecutors and district attorneys were Included as
“law enforcement.” Few states require a specific percentage of net proceeds to be allocated to prosecutors and, where
present, are typically marginal (see Edgeworth, 2008, Table 10-1), Some states, however, require all forfeiture proceeds
to be distributed by the district attorney assoclated with the seizing agency, and other states’ statutes are quite vague
about the distinction between distributions to law enforcement and prosecutorial operations. Glven the importance of
cooperative relatlonships between police and prosecutors in forfeiture activities and the lack of distinction in many
statutes, prosecution and district attorney allocations were included in law enforcement percentages. Examples of
required allocatlons that were not counted as “law enforcement” include drug treatment programs, court expenses and
drug education programs (e.g., D.A.R.E. programs). The latter was Identifled In many statutes as an actlvity that *may”
be funded with forfeiture proceeds, but very few required a specific percentage of net proceeds to be allocated to such
programs.

[27] All state and the federal forfelture statutes provide for the initial deduction of certaln costs and expenses from the
gross proceeds of forfelted assets. The required expenses to be covered vary but may include property management
costs, forfeiture processing expenses, reimbursement of third party interests and victim restitution. Given that all
jurisdictions require Initlal costs to be deducted from gross forfelture revenue, these may be best considered the
percentage of net proceeds that are minimally allocated to law enforcement.
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[28] Benson et al., 1995; Blumenson and Nilsen, 1998; Worrall, 2001.

[29] Benson et al., 1995; Burnett, J. (2008c). Deputy has Midas touch in asset selzures. National Public Radlo: Dirty
money: Asset seizures and forfeitures. Retrieved April 14, 2009 from www.npr.org/templates/story/story.php?
storyld=91582619; Vecchl and Sigler, 2001.

[30] While forfeiture activities certainly vary across jurisdictions, it appears that many law enforcement agencles consider
asset forfeiture to be an essential revenue stream (Burnett, J. (2008a). Seized drug assets pad police budgets. National
Public Radio: Dirty money: Asset seizures and forfeitures. Retrieved April 14, 2009 from
www.npr.org/templates/story/story.php?storyld=91490480; Burnett, J. (2008b). Cash selzures by police prompt court
fights. National Public Radlo: Dirty money: Asset selzures and forfeitures. Retrieved April 14, 2009 from
www.npr.org/templates/story/story.php?storyld=91555835; Burnett, 2008c; Burnett, ). (2008d). Sheriff under scrutiny
over drug money spending. National Public Radio: Dirty money: Asset seizures and forfeitures. Retrieved April 14, 2009
from www.npr.org/templates/story/story.php?storyld=91638378; see also Worrall, 2001; Benson et al., 1995).

[31] Burnett, 2008a-d.
[32] Burnett, 20084d.
[33] Vecchl and Sigler, 2001, p. 75.

[34] Originally in Hyde, H. (1995). Forfeiting our property rights. Washington, D.C.: Cato Institute, quoted In Vecchi and
Sigler, 2001, p. 75.

[35] AssetRecoveryWatch.com (2009). Justice Department targets assets in all cases with “forfelture potentlal.” Retrieved
from organization website at http://assetforfelturewatch.com.

[36] AssetRecoveryWatch.com promotes itself as “the Indispensible source of news, Information, and training for law
enforcerent professionals and others working in the asset forfeiture fleld.” It Is understandable that some lawyers would
market themselves as speclalizing in assisting property owners to defeat forfeiture efforts. What may be unexpected is the
cottage industry that has developed. In addition to AssetRecoveryWatch.com, the International Assoclation for Asset
Recovery (IAAR) clalms Its mission “is to enhance the capabliities and standards of professionals and agencies worldwide In
the battle to win back assets that rightfully belong to governments, organizations or Individuals victimized by criminal or
wrongful conduct”; International Assoclation for Asset Recovery (IAAR). (2009). Official website. Retrieved from
http://www.laaronline.org/me2/default.asp. Asset forfeiture appears to have become a revenue generator not only for law
enforcement but also for Independent contractors and organizations afflllated with such activities,

[37] Worrall, 2001.

[38] Miller, M. & Selva, L. (1994). Drug enforcement’s double-edged sword: An assessment of asset forfelture programs.
Justice Quarterly, 11, 313-335.

[39] Miller and Selva, 1994, p. 325,

[40] Blumenson and Nlisen, 1998; Worrall, 2001.

[41] Blumenson and Nilsen, 1998; Miller and Selva, 1995,

[42] Blumenson and Nilsen, 1998; Benson et al., 1995; Miller and Selva, 1995,

[43] Gaumer, C. (2007). A prosecutor’s secret weapon: Federal civil forfelture law. United States Attorneys’ Bulletin, 55,
59-73, quote from p. 59.

[44] The NDAA states that “law enforcement agencles and prosecutors should aggressively pursue forfelture actions to
eliminate the Instrumentalities of crime and to confiscate the proceeds from criminal acts” (found In Edgeworth, 2008, p.
294).

[45] Edgeworth, 2008.

[46] Vecchl and Sigler, 2001.

[47] Burnett, 2008a.

[48] Blumenson and Nilsen, 1998; Hyde, 1995; Levy, 1996; Worrall, 2004.
[49] Blumenson and Nilsen, 1998,

[50] Biumenson and Nilsen, 1998.

[51] Similarly, pressure from law enforcement interest groups watered down important provisions of the blil that
eventually became the federal Civil Asset Forfeiture Reform Act (2000). In addition, the law enforcement lobby was able
to add provislons that actually strengthened forfelture powers in some circumstances (see Worrall, 2004; Edgeworth,
2008). Such efforts cannot be satisfactorily explained by altruistic concerns for the public good, since Congress and state
legislators are presumably Interested in the public good as well. Concerns about limits on their abllity to self-generate
revenue for operational, administrative and organizational expenses clearly play a role in law enforcement’s continuing
efforts to defeat reforms aimed at restricting forfelture activities (Blumenson and Nlisen, 1998; Dunn, K. {(n. d.). Reining In
forfeiture: Common sense reform In the war on drugs. Retrieved August 12, 2009 from
www.pbs.org/wgbh/pages/frontline/shows/drugs/special/forfelture.html; Weiser, 3. (2000). Commentary: Civil forfeiture
laws are rife with abuse. Originally published in Newsday of Long Island, retrieved from
http://archive.southcoasttoday.com/dally/06-00/06-11-00/a100p041.htm).

[52] There are other legal protections, not addressed in this report, that make it easler for property owners to defend their
property. Critics polnt out, however, that these are typically minimal and may be quite obscure and difficult for some
owners to comprehend (Blumenson and Nilsen, 1998; Worrall, 2004). Furthermore, state and federal courts have
consistently ruled that there is no constitutional right to counsel In forfeiture proceedings (Edgeworth, 2008). CAFRA
provides for counsel In a very limited number of federal forfelture circumstances, while Utah and New Mexico provide for
Indigent counsel in forfeiture cases more generally. Otherwise, individuals are typicaily required to provide for thelr own
legal representation. The federal government and a few states award attorney fees In cases in which the property owner
ultimately prevalls. Even In these limited jurisdictions, critics note that some individuals are unwiliing or unable to risk
personal resources for attorney’s fees (Burnett, 2008b; Worrall, 2004). Overcoming prosecutorial efforts and resources,
bureaucratic red tape and Insuring compliance with statutory requirements may be simply too much for many property
owners.

[53] See Benson et al., 1995; Blumenson and Nilsen, 1998.
[54] Bennis v. Michigan, 516 U.S. 442 (1996).
[55] United States Department of Justice, 2009, p. 6.

[56] The Department of Justice Assets Forfelture Fund accepts funds from the majority of federal law enforcement
agencies, including the FBI, DEA and ATF. The Treasury Forfelture Fund accepts deposits from Treasury agencles, such as
the Secret Service, and financlal and consumer agencies within the federal government.

[57] Blumenson and Nilsen, 1998; Duffy, 2001; Hadaway, 2001; Levy, 1996; Worrall, 2004.
[58] Casseila, 2007; United States Department of Justice, 2008b.
[59] Edgeworth, 2008.
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[60] Blumenson and Nilsen, 1998; Levy, 1996.
[61] United States Department of Justice, 2009.
[62] Blumenson and Nilsen, 1998; Hadaway, 2001; United States Department of Justice, 2009.

[63] Blumenson and Nilsen, 1998; Hadaway, 2001.
[64] Vecchi and Sigler, 2001.

[65] Edgeworth, 2008, p. 248; see also Duffy (2001) and von Kaenel, F. (1994). Recent development: Missouri ups the
ante in the drug forfeiture ‘race to the res.’ Washington University Law Quarterly, 72, 1469-1486.
[66] United States Department of Justice. (20083). Manual: Asset forfeiture policy manual. Washington, D.C.

[67] U.S. Department of Justice, 2008a, p. H-2.

[68] A very limited number of states (see Edgeworth, 2008; von Kaenel, 1996) have statutory language that places
selzed property Immediately under the jurisdiction of the local court. The resuit is that law enforcement cannot transfer
this property untli the court signs a turnover order releasing the property to the federal government. While this does not
guarantee that courts will critically review such requests, it does represent an additional burden to state and local law
enforcement for adoptive forfeitures in those jurlsdictions, It appears that state and local law enforcement agencies,
however, can avoid turnover requirements by engaging in joint investigative operatlons with agencles in different
jurisdictions (federal or state) that would be the selzing agency of record. In such cases, state and local law enforcement
agencies would recelve a portion of forfelture proceeds without being subject to state restrictions.

[69] Worrali, ). & Kevandzic, T. (2008). Is policing for profit? Answers from asset forfelture. Criminology and Public Policy,
7, 219-244,

[70] Burnett, 2008a-d.

[71] Blumenson and Nlisen, 1998; Vecchl and Sigler, 1994.
[72] Dunn, n. d.; see also von Kaenel, 1994,

[73] Blumenson and Nilsen, 1998; Duffy, 2001,
[74] Blumenson and Nilsen, 1998; Burnett, 2008a-d.

[75] LEMAS data are based on a sample that includes all state police agencies (l.e., state trooper or highway patrol) and
local police agencles with 100 or more full-time sworn officers. In addition, a natlonally representative sample of smaller
police agencies Is selected for participation. The 2003 LEMAS sample was mailed out to 3,154 agencies In December
2003. The sampling frame for the 2003 LEMAS survey was the 2000 census of state and local law enforcement agencles
(CSLLEA). Of the 3,154 agencies surveyed, 955 employed 100 or more sworn officers as of June 30, 2000. These 955
seif-representing (SR) agencies Included 574 local police departments, 332 sheriffs’ offices and 49 state iaw enforcement
agencies. Self-reporting agencies In the LEMAS survey were defined as those agencles with 100 or more sworn full-time
equlvalent (FTE) employees and all state police agencles. The SR agencles were supplemented by a nationally
representative stratifled random sample of 2,199 non-self-representing (NSR) agencies (1,539 {ocal police departments
and 660 sherlffs’ offices) with less than 100 sworn personnel. The stratification variables used for the NSR agencles
Included the type of agency (local or sheriff), size of population served and number of sworn personnel. The overall
response rate for the 2003 LEMAS survey was 90.6 percent (n=2,859 agencles).

[76] The actual question Is, “Enter the total estimated value of money, goods, and property recelved by your agency from
a drug asset forfelture program during calendar year " (previous calendar year).

[77] LEMAS data are publicly available from the Natlonal Archive of Criminal Justice Data at
http://www.icpsr.umich.edu/NACID/lemas/.

{78] Federal seizures and state and local seizures accepted for equitable sharing by agencles participating In the
Department of Justice forfeiture program are initially deposited Into the Seized Asset Deposit Fund. These assets are not
moved Into the Assets Forfeiture Fund until they are declared forfelt and ownership transfers to the federal government. It
appears that Treasury selzures are immediately deposited in the Treasury Forfelture Fund. Unless otherwise noted, only
forfelted assets are counted In the totals reported here.

[79] These figures were determined from the LEMAS data using sample welghts. The unweighted data Indicate proceeds of
$564,363,864 in 2000 and $414,573,647 in 2003.
[80] U.S. Department of Justice, 2008, p. 7.

[81] U.S. Department of Justice. (1997). Annual report of the Department of Justice asset forfelture program: Fiscal years
1995 and 1996. Washington, D.C. This report refers to “net deposits,” language not used in later Fund reports detalled in
this study.

[82] http://www.ojp.usdoj.gov/bjs/eande.htm.

[83] By contrast, according to the LEMAS data reported for 2000 and 2003, forfeitures declined by $133 million (using
welghted data) In that three-year span. Part, but not all, of the decline may be accounted for by the fact that 126 fewer
agencies responded to the 2003 LEMAS survey than in 2000. A more likely explanation is the impact of the federal CAFRA
reform blli passed In 2000. The LEMAS survey asks for previous calendar-year figures, so data are essentially for the year
prior to the survey—1999 and 2002. Government officials have acknowledged significant reductions in forfeltures between
2000 and 2002 and often attribute this to preemptive concerns about CAFRA limitations on forfelture activities, as well as
Increasing attention to homeland security following the terrorist attacks of September 11, 2001 (Edgeworth, 2008; United
States Department of Justice. (2002). Asset forfeiture fund and seized asset deposit fund annual financial statement: Fiscal
year 2002. Washington, D.C.). There Is a strong likellhood, If the trends in Table 8 are indicative, that LEMAS data after
2003 will show a sharp increase In forfeiture proceeds.

[84] walters, ). P. (2002, October 2002). Drug use trends. Retrieved October 28, 2009, from
http://www.whitehousedrugpolicy.gov/publications/ factsht/druguse/drugusetrends. pdf.

[85] U.S. Census Bureau. (2009). 2009 Statistical Abstracts of the United States. Washington, D.C. Specifically, the
number of drug arrests has increased 39 percent between 2000 and 2005. This figure represents the Increase in the
number of suspects arrested for federal drug offenses and booked by the U.S. Marshals Service. According to Statistical
Abstracts, “Persons suspected of violating Federal law may be arrested by any one of the many Federal agencies
empowered to make arrests, or by State or local authorities. Regardless of which agency makes the arrest, Federal
suspects are typlcal transferred to the custody of the U.S. Marshals Service for booking, processing and detention” (p.
198). As a result, this makes the 39 percent figure most relevant when discussing the amount of money in the federal
assets forfeiture fund. However, if non-federal drug arrests are considered, the increase could be as much 96 percent
between 1985 and 2006 (using figures from the 1987 and 2009 Statistical Abstracts). Finally, according to the 2009
Statistical Abstracts, total crime between 1985 and 2006 decreased by eight percent. See also,
http://www.ojp.usdoj.gov/bjs/glance/drug.htm, for the increase in drug arrests from 1970 to 2007.

[86] Cassella, 2007; Edgeworth, 2008; H, Williams, 2002.

[87] Cassella (2007) argues, “[T]here Is also the matter of the message that is sent to law abiding citizens when a
notorious gangster or fraud artist Is stripped of the trappings of what may have appeared to be an envlable lifestyle.
Criminals typically spend their spolls on expensive homes, airplanes, electronic goods, and other ‘toys’ that everyone
wants. Taking the criminals’ toys away... not only ensures that the criminal enterprise Is deprived of its economic
resources and makes funds available for restitution to the victims, but It also sends a signal to the community that the
benefits of a life of crime are illusory and temporary at best” (pp. 8-9).
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[88] Another prohibitive Issue In using the LEMAS data was the “seif-referential” nature of one of the measures of the law
In relation to the forfelture proceeds as measured by LEMAS. Specifically, the LEMAS question that asks about forfeiture
proceeds Is likely Interpreted to be asking for the amount received by the agency through a drug forfeiture program after
an administrative or court process decides on the disposition of property—in other words, net forfelture revenue rather
than total assets selzed In a given year. This means the relationship between the percentages measure and the forfeiture
proceeds outcome used in this analysis would be perfectly correlated by default,

[89] Equitable sharing payments for fiscal years (ending September 30) 2000 to 2004 were obtained from audited reports
overseen by the Office of the Inspector General and are avallable online at usdoj.gov/jmd/afp/02fundreport/index.htm.
[90] In this analysis, states and their laws were coded consistent with Tables 1, 2 and 3, except for Oregon, Colorado and
Utah. In each of these three states, forfeiture laws changed throughout the late-1990s and into the mid-2000s. For the
analysis of equitable sharing, these states were coded consistent with the laws in effect during the time span covered In
our analysls. Specifically, Colorado agencies recelved 100 percent of forfeiture, standard of proof was coded as
preponderance of the evidence and the owner had to prove innocence. Oregon agencies recelved 92 percent of forfeiture,
and standard of proof was prima facle. Finally, Utah agencies kept zero percent of forfeiture.

[91] In order to make interpretation of the statistical results easier and to minimize harmful collinearity problems between
the three state forfeiture law variables in models including Interaction terms, all three forfelture law variables were
centered. “Centering” means that a single value Is subtracted from all of the data points. In our case, we subtracted, 50,
four and two, from the forfeiture law varlables measuring standard of proof required, Innocent owner burden and profit
motive, respectively. By centering the variables this way, the coefficients for the law varlables have easy-to-understand
Interpretations—they are the partial effects for each law variable when evaluated at thelr medians (l.e., mid-point values).
Centering the variables also makes Interpretation of the Interaction terms easler to understand.
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